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law. Mr. Field would allow the existence and bind-
ing force of the common law in a case not provided
for by the code, of course leaving the question
whether it was provided for or not as a theme of
contention fruitful in uncertainty. The French cod; -
fiers were wiser. They did not act upon the arrogatrc
notion, that they could foreknow the future, and say
what groupings of fact would arise, and how they
should be disposed of; and they recognised the fact
that if cases should arise as to which the code was
silent, there was an existing law by which they
should be governed. The Fourth Section of the
Preliminary Chapter declared " A judge who refuses
to render judgment under pretence that the law is
silent, obscure or insufficient, may be prosecuted as
being guilty of denying justice/'

If the view I have supported be correct that Law
is self-created and self-existent and can neither be
made nor abrogated however it may be, in some
degree, incidentally shaped, enlarged, and modified
by legislation, we should expect a vast body of gloss
and comment under the name of interpretation,
gathered and gathering around the Code Napoleon,
and indicating the methods by which the resistless
force of conduct under the guidance of custom is
reconciled with the code, and represented perhaps as
being in pursuance of its commands. The clause I
have just quoted enables this course to be taken
without judicial embarrassment, but it would have
been taken all the same if the clause had not been
adopted. The fact is strikingly in accordance with
this expectation. It would be a bold assertion to